State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES
101 S. Webster St

Jim Doyle, Governor _ Box 7924

Scott Hassett, Secretary Madison, Wisconsin 53707-7921

WISCONSIN Telephone 608-266-2621
DEPT. OF NATURAL RESOURCES FAX 608-267-3579

TTY Access via relay - 711

June 29, 2604

Honorable DuWayne Johnsrud, Chair
Assembly Committee on Natural Resources
Room 323 North

State Capitol

Honorabte Neat Kedzie, Chair

Senate Committee on Environment and Natural Resources
Room 313 South

Siate Capitol

Re: Clearinghouse Rule No. 02-046
DNR procedures for administrative hearings

Gentlemen:

The Assembly Committee on Natural Resources requested that the Department of Natural Resources
modify Clearinghouse Rule 02-046 which amends ch. NR 2, Wis. Adm. Code, relating to the DNR
procedures for administrative hearings. At its meeting on June 23, 2004, the Natural Rescurces Board
_agreed fo delete proposed s. NR 2.11(3} and {4) which proposed to limit the number of written
~interrogatories and the-length of depositions during discovery proceedings prior to administrative
hearings.

Attached are the modifications adopted by the Natural Resources Board and a copy of the complete
Natural Resources Board Crder No. L5-5-03 with the modifications incorporated.

Under s. 227.19{4)(b)2., Stats., the Department of Natural Resources refers this action to your
Committees for an additional 10 working day review. If the Department does not hear from you within 10
working days of the receipt of this letter, the Department will continue processing this rule.

Sincerely,

o usrteas o

Scott Hassett

Secretary
cel Charies Hammer ~ LS/5
Carof Turner - L.S/5
Altach.
dnr.wi.gov : Quality Natural Resources Management

wisconsin.gov Through Excellent Customer Service Einison
Paper



L8-05-02
Clearinghouse Rule No. 02-048

SECTION 12. NR 2.11(2) and {3) are created to read:

‘NR 2.11(2) DISCOVERY IN CLASS 1-AND 3 PROCEEDINGS. For good cause shown, the department or
the administrative taw judge may allow prehearing discovery and the preservation of evidence in any
class 1 proceeding or class 3 proceeding as provided under ch. 804, Stats. Any order aflowing discovery
or the preservation of evidence may include. anyreasonable irnitations on the scope and extent of
discovery as'the. department or the admsmstratwe law. judge deems ‘appropriate under the circumstances.
in class 1 proceedfngs and.class 3 proceedings, the takang and preservatmn Gf evidence shail be
permitted with respeci to a watness in any ef the foiiow:ng

{a) Who is .beyen.d reach of a subpoena for the-hea:rmg
{b} Wﬁa is about m go cut of the si:ate not Inteﬂdmg tc return in t;me for the hearing.

: q{c) Who 15 se s;ck mf rm car aged as ta make It probable 1hai the wztr;ess wm not be able to attend
the heazmg ' : S o e : :

(d) Whe is: a member of the ieglslature lf any cammattee of the same orthe house of which the
witness is a member 1s in: sesseon provzded the w;tness wawes hes or: her pnw!ege

days pnor tc the date on wh;ch the hea‘rm'g is. sc:hedu!ecf o begm 'un less ot'her'wse agreed by the partses'
or ordered by the department or the administrative law judge.
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ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
REPEALING, RENUMBERING AND AMENDING, AMENDING AND CREATING RULES

The State of Wisconsin Natural Resources Board proposes an order to repeal NR 2.105, 2.135(3),
2.19(9) and 2.195(2)(b); to renumber and amend NR 2.02(1) to (4), 2.11, 2.12(3yand 2. 195(2)(3} to
amend NR 2.01, 2.03 to 2.05, 2.06 to 2.09, 2.10, 2.11(title), 2.12(title), (1) and (2), 2.13(1) and (3)(title),
{b) and (4) to (6}, 2,135(2)(a) and (b) and (5), 2.14(2) and (4) to (7), 2.15, 2.155, 2.157, 2.18, 2.17(1) and
(3), 2.18, 2.19(4), (5)(a), (b}, (c)(intro.), {d) and (&) and (6) to (8), 2.195(1 ) (3) to (6)(a) 'and 2.20; to create
NR 2.02(1) to (4) and (7), 2.055, 2.095, 2.11(2) and (3), 2.115, 2.12(3) and {4). 2.1 3(3)(m£ro) {c) and (d)

and 2.155(3) relating fo depaﬂment procedures for administrative hearings

L8502

| Analysis Pre:;::oa"red by Depértment of Natural Resources

Statutory authority: s. 227.11(2), Stats.

Statutes interpreted: ss. 30.03, 227.12, 227 .41, 227.42, 227.44, 227.45, 227 46, 227 .47, 281. 17{3)-and
(5),281.19, 281.20, 285.83 (1), 289.95, 289.97 (1), 291.87, 201.89, 291,95 (1) 292.11 (4) and (7) (c),
293.1: 5{3) 293 83, 299 21-and 299 91, Stats. : _ : e

. The proposed ruies mod;fy the pmuedures for patmomng the Department fora hearmu Under the
proposed modifications, petei&ons submitted by facsimile.is being added, The date that service on the
Department by mazlmg is conssdered to have been made is changed to the date recelved by the

. __Department S : LR : : : :

Two pmvssmns are proposecf wsth mspeci to cﬁntested case hearmg procedures One ctaraf“ es the .
responsibilities ‘of parties with respect to burdens:of pmof and the order of prcv;dmg evidence. The
second places limitations on the extent of discovery in normal situations, but allows for additional
dfsccwery at the dsscretlnn of. the adm;nasfratwe iaw ;udge who is presadmg over the case. .

';Fmaily, the Depariment is prcpos:ng changes m the precedures for makmg f:onf" denilal determmanons
The proposed changes mosity refate ti) eiammaiaon ofa preiimmary determination, - S

SECTION 1. NR 2.01 is amended to read:
- . NR:2.01 Application of rules. These+ules This chapter shall apply in all proceedings and
heanngs befare ihe department of-naiu-FaLaasa{mexcepi as s;)er;if caiiy prov;ded otherwise. .

SECT!ON 1m NR 2 02 (mtro }is created to read

NR 2.02 Definitions. In this chapter:

SECTEON 2 NR 2 02 (1) to {4) are renumbered NR 2.02(6), {9), {5) and {8), respectzvely, and as
renumbered are amended to read:

NR 2, {32{5} GQNIESI-EQ«QAS%, Gentesied case” has ihe meanmg specaf edin s. 227.01(3)
{intro.}, Stats.. : .

(8} &ERARIM&NL Degartment” means the departmeni of natural resources.

(8) : - . “Noncontested case hearzﬂg” means any
pm@aeémg heanﬁg before the departmeni whsch is noi a coniested case heanng




' inthe absence of specific: 1angﬁage o

(9) SE—GRW ; ;“ng‘ﬁﬁagx” m_ean_s-the._saggtary of the department staatural-resources.

SECTEON 3. NR 2. 02{1) to (4) and (?) are created to read:

NR 2. 132 Defm?:tmns {1 } “Adman:stratwa law ;udge means a hearsng examzner employed by %he
department of admums_ra_z'on’ dwlsuon of heaﬂngs and appeais "

(2} :Ciass 1_ proceedang” has the meamng spemf“ eci ins. 227’ 01 (3)(3) Siats

(3) Class ZIIproceedmg has the meansng spec;ﬁed m s 227 01(3)([3) Stats

(4) “Class 3 pmceedmg has the meanmg specrf ed ins. 227 01(3)c), Stats

(7} “Diyision of hear;ng and appeats means ihe deparﬁment of admlnastratton division of hearings
and appeais B e :

02 : 5-are amended to read ;

NR 2 93 Semce on the department Aii petthorzs for hearings, pet:tlons for wtes petztlons for
decEaraiory ruiangs petattm’as for’ rewew of contesied case decisions: under 5. NR2.20, answers and
& served on th = :- hor department by personat
dei;vsry to the cﬁ“ ce af the secretary, ok by . g 1o th‘e--s-@cr : E
address P, O Box 7921. Madison, Wisconsin 53707-7921, orby facs;tmi!e transmssmﬁ to the secretary
at{808) 266-6983. If the petition is served by facsimile transmission, a copy of the petition shall be mailed
to the secretary by regular, mail within one week of service. Service by mailing shall be deemed to have

been madae on ihe date the pe‘hi{m 13 recezved by the. departmeni Sennce by facsmmie recetved aﬁer )

_ comoratz n'af Pewaukee 72 Was 2d 593 (‘{ 9?6) arad Schroedel Corp Y,
Vis. 2d 424 {1988) indicate that when service by mail is authorized, and :
contrary, service is complete upon timeiy mail mg Thss mle ts
intended to. spec;fy that sewace is comp%ete upon receipt by the department. _

‘Note:: The, cff ce of the secretary 5. iocated M;eéﬁq—ﬂao&eﬁ«@&%at 101 S. Webster St, 5
floor, Madnscn Wi R _ _

ZsiR 2 04 Semce of pieadmgs After a matter has beerz set for a contested case heaﬂng, all
pleadings and papers shall be served By-deliv : {o-on the division of hearings and appeals,
the' egaﬁmeni’ s bureau of legal’ semces" 5 ' and te-all identified parties.
Unless otherwise pmwded forby the dtvaston of hear;ngs and appeals service shall be made by personal
delivery or by mailing. Service by mail shall be complete on maai:qg__

Note: How service of pleadings is ammpttshed uncier s NR 2 04 daffers fram how semce of
petitions is accomplished unders. NR 2.03.~ ' '

Note: The Division of Hearings and Appeals is located at 5006 Un;versaty Avenue, Suite 201 PO
Box 7875, Madison, W1 53703-7875! The department's Bureau of Legal Services is located on-the-ffik-
fooroi-GERE-2 101 5. Webster St., 5 floor, Madison, Wi, mailing address: Box 7921, Madison, Wi~
53707.

NR 2. 95 Forms of petitlons Petitaons shali conform wsth the appizcab{e s!:atute as to form,
content, nufmber of signatofies and venﬁcaﬁons Al pei;tasns shall be filed-served within the time spemf ied
by statute or administrative cede mle ur ‘where nd time s specaf ied, w;thm 30 days of the date of the
order or decision to be reviewed. Reliions-are-deemed . SEE = aft- The




department may request additional information concerning any petition'or request filed served under this
section. The department may deny any suh petition or request where the information required or
requested under this section is not provided. Forms of petitions in various proceedings shall follow the
following formats baiaw N _

(1) REVIEW OF ORDERS. The foilowmg form shaii be used in seekang review c’f orders issued
pursuant to ss. 281.19 (2) (a), (4}, (5), 285.13(2), 285.83 (1), 289.97 (1), 291.95 (1), 292.11 (4) and (7)
{€), 293.15 (3)'and 293.83 (1), Stats,

To the "Dé:par'thiéht‘ of Natuiral Resources:

The undersigned hereby petitions for a review of the department order dated e .20 __, whereby
it was ordered T .

The" gmunds for'this petrtton are

___“i‘“he modif catmn or change des:reﬁ is,

Date _
Signature . .
Verification .. - -

“{(2) (title) ADCBTION PROMULGATQON ‘REPEAL ORAMENDMENT OF RULESQR-G -QRDERS OF THE
DEPARTMENT. The following form shall be used in petitioning for rules pursuantto's. 22? i2 ‘Stats.

(a) For adgpm gromulgatlo of a gsm:ai—epdes-e;-rula
To the Department of Natural Resources:

. The unders;graed hereby petatsons for the adapaen- gromulgation of a rule reiatmg

to

' The grouncis .far 'thts peistscm Iare

The pet&tma@r-s Qetiixaners ‘interesti an the request s

The aut_h-ority '_of th_e-d'e.paame'nt to act is

Daie

Signatures (5 needed unfess petitioner is a municipality or corperation-an association which is
representative of a farm, labor, business or professional group)

. (b} For amendment of 2 general-orderarrule:
To the Department of Natural Resources:

The undersigned hereby petstaons for the amendment of rufe ﬂumber __ which provides as
follows: i ks :

The grounds for this petition are

The modification or change desired is




The petitioners pelitioners’ interest in the request is .

Date

Signatures (5 needed unless petitioner is a municipality or & corporation-an assoctataon whach is
repr&sentaﬂve of a. farm iabcar busmess or pfofessaanai gmup) : :

(3) DECLARATORY RULINGS. The following form shall be used in petitioning for declaratory rulings
pursuant to s. 227 .41, Stats. '

To ihe Department of Naiurai Resources

In the matter of the app&acab:tzty of the following statute or rule {errogulation-or-slatulerio-
tae ;a*'*mnnr Said The statute or rule provides as follows:

The grounds for this petition are to ‘determine the applicability of the above pu-ie.to-.the-pemge&grov:smn
because of the following state of facts:

The reasons for the requested ruling are

The-following are.the-names and addresses of all other persms other than the peteizoner upon whom itis
sought to make-the ruling binding: : _ . s

Date
Name
Address
Signature
Verification

{4) Slx CITIZEN COMPLAiN?S The complaint and answer in the proceedsng shail conform wuih the
requirements of the applicable provisions of ch. 802, Stats, The following form shaEE be used.in filing 6.
citizen complaints pursuant to s. 299 91, Stats.;

To the Department of Natural Resources: .
{Name) {Address)

is causing or will cause alleged or potential environmental poilutlon caused by the activities described
herein: _ .

The facts supporting the contention that alleged or potentta! envsronmemal poEEu’aon is or will take place
are as follows: _

The nature of the alleged or potentééi’ environmental péiiution is:

The specific relief sought by the complainants is:




Name and address of a person within the state authorized to receive service of tha answer and other
papers on behalf of the complamants

{Name) L : (Address)

Signatures of 6 or more citizens Verifications

(5) HEARINGS UNDER §. 227.42, STATS. The request for a hearing to be treated as a contested
case under s. 227.42, Stats., shall be in writing, and served upon the secretary within 30 days after the
department action or inaction complained of, or within the time specified by the statute or administrative
rule which agcords aright to a heareng The foiiowmg form shail be used in requesting sush.a hearing
under's. 227.42, Stats.:

_ Tothe Department af Naturai Resources

' "EThe underssgned hereby requests that a heafmg be imatsé held as a contesfed case under 5. 227 A2,
- Siats - .

The agency actlcn or inaction which is the basis’ fcr the request fora hearing is:

The substantial interest injured or threatened with injury by agency action of inaction is:

The basis for a f‘ ndlng that 1here is no ev;dence of iegistat;ve mient that tha ;nter@st 18 not to b@ protected
is, a&-fauews : .

The i snjury to the person requestmg the heanng is different in kind or degree frorn lnjury to the generai
pubizc caused by the agency action or anact;on because : :

There ssa dsspute _of matefi_al fact, and t__he disp-_u_tékj facts are:

The statute or administrative rule other than s. 227.42, Stats., if any, which accords a right to a hearing is:

(Signature) _{Address)

SECTION'5. NR'2.055 is created toread:

NR 2.055. Determination of jurisdiction. After receipt of a petition for a contested case
hearing, the department shall determine whether the petition meets the jurisdictional requirements of the
statutes and rules under which the pefition is filed. The department shall transmit to the division of
hearings and a;apeais under s. 227 43, Stats., only petitions of portmns therenf which the depaﬁment
determines mee% the apphcab[e ;unsdlctsma% requnremems o




SECTION 6. NR 2.06 to-? 09 are amended to read:

hiR 2 (}6 Notice of haar;ng (1) F’ORM Noﬁfce of hearmg shaii be in writing, thh a tltie :cientlfymg
the matter te-be-set for hearing, and where appropnate coutam a docket number.

(2)- CONTENT. The notice-of heamg-sha%i cantasn- the follow:ng information:
{a) Date, time and location of the hearing.
... {b) The 5tatutory authonty foa" the: hearmg

h ;ﬁ(f:} A simrt 5

mary:of the matt@r to be consrdered

- {d) :Oiher mform stion as the departmem or the heamgmmadmamstratwe law
judge may deem appropriaie '

{3y SERVICE Except as otherwme specifically requ;red sem:ce of ﬂoﬂce of hearmg may be made
. by personal delivery or by mailing a copy thereof to the last known post office address of the person to be
‘served in a sealed.envelope with first class postage prepaid thereon and shall be deemed to have been
" served upon deposit | thereof in the’ .S mails. The departtent may require service of notice- of hear;ng by
registered or certified: mailor by, ubi;catlan when deem_e_d appmpnate and consistent with the - -
requ;rements afs 227 44(1) Stats 3 i )

.: . NR:2. 1365 Contested case desugnataon {1)-Except as provided in sub. (2} or unless otherwise
esderad determined by the department or hearing-examiner administrative law judge, ail department
contested’ case heanngs areclass 1 proceedings unders. 227.01°(3), Stats.

(2) Hearmgs heid under ss. 3(} {}3 32&-42—281 1?§3} and g5) 281 ‘EQ 281 .20, 285, 83 (1) 289 a5,
289.97 (1), 291.87, :291.89, 291,95 (1), 202,11 (4Y and (7) {c), 293.15(3), 293.83; and 299. 21 3pd-200.0%,
Stats., and hearmgs which’ reveke or suspend a depaﬁment—lssued ltcense as def ned m S. 22? 01 (5)
Stats are ciass 2 proceedmgs g : : : P i

& f hea '-fzgs : Untess .a{hezwase speczﬁca!iy provzded by iaw aii contested case
heanngs shaﬂ be. held at the offices of t he division of hearings’ and

appeals, or at the time, date'and. place des;gnated by the depamment—@r:-the haadngexaminer
adm;mstrahve aw Judge in the hearsng nctace

Mad@seaﬁw-”fhe off ces of the Bw;s;an of Hearangs and Appeais are iocaied ai 5095 Unwersnty Avenue,
Madzson Wi o . _

NRZ: 08 Persons entutied to partm:;:ate in conteszed case hearsngs (1) in addétinhté'fh’é ’
parties, & -t ' : awthorzod-by-6-

%@M@Q&S@W any member of the publtc may part;c:pate in any deparimeni contested case
hearing.

(2) Any pzszrsmn des;rzng 10 parﬁlczpate m a éepar&ment coﬂtested case heamng, whethar on hts or
her own behalf or as an authorized agent or atmmey, shall enfer.an appearance in person by giving. his or
her name and address, the name and address of any pary person being represented, and the capacity in
which he or she is representing such-pasiy the person. A person may enter his or her appearance either
prior to or at the commencement of a contested case hearing.



-contes’ted case heaﬁng f Eed wﬁh an-agensy-the depaﬁment or
Liance of a fi nai decssuon in'the case shall be served by thg: ggrson
; suia-.-(a}who are tdentaf" ed as pames

_ dep ' ; admrmstratwe aw: ;udgm may require persans who
wish to be conrsidered-as- 0 ct 'ntested ‘case hearing to attend a prehearing coniference:. In"
such a czrcumstance’ the nottca of the preheanng conference shall be published in the same manner as
15 requtred for notice of hearing. If the notice of hear g is not required to be published, the adminisirative
ay cause to be published a notice of the prehearing conference as a class 1 notice under ch.
- the offi caaiinewsgap' desrgnated urcder s. 985 34 or 985 ﬁﬁ Stats., or, ff none. ex:sis, ina

d

bits, pieadmg_'_"-cdfr Qondense and cher documan’ts submlﬁed by paﬁ:es aﬁer issuance ofthe -
detision, mc uding those documents. s;yeciﬁed in: S8 227 44 (7). 227 49 and 227.50 (2), Stats. SushThe
perscns shalt aise be sewed wath petaiwns ¥ for judicsai review.

&R 2 085 Envamnmental zmpact statements {1) When an enwronmentaE tmpact statement has
been WHoR- gregareﬁ ona pmpased action for which a contested case hearing is held, all evidence
“regarding comphance w;th s 1 ‘H Stats shaEE be taken at fhai hearmg uniess othemuse pfowded by
"'statute B : : '

{2) tn the absance ef specaﬁc authoraty fo:' a centested cise: heanng or'a’ proposed act{on for :
which an environmental impact statement has been witien prepared, a contested case hearing shaﬁ be
held on the proposed action if a petition for a hearing mesting the requmments of . 22? 42, Stats
received by the department unless otherwise provided by statute, T

(3 a contested case hearmg will be héldona. prcpcsed action for'which an environmental
zmpaci statement has been deafted gregared the informational hearing prov;ded for by 5. NR 15023 (1)
shall' be combined with the contested case hearing if circumstances and- siatutes aiiﬁw At a combmed
hearmg, ihe ;nformataonai p{)rtmn shaii precede %he con‘kested gorimn Co




{4).If no contested case-hearing will be held on a proposed action for which an environmental
impact statement has been drafied prepared, or if a statute requires that the environmental impact
statement process be completed prior to a contested case hearing on the proposed action, any person
may petition for an opportunity to cross examine the person who is responsible for a specific portion of
the environmental impact statement.or present withesses-or evidence at the public informational hearing
held under's. NR 150.23 (1). The petition shall include a statement of position on: the action or. proposal
and.specific statements.and issues that are desired to be cross examined.or presented Petitions for .
opportunity to cross examine shall be filed with the department within 20 days after the ﬂotl_ce of the’
environmental impact statement is published under s. NR 150.23 (1) (¢} 2. The notice under s. NR 150.23
{1).{c) 2.; published in gconformance with 5. NR.150.23 {1).{c}.1.. shall include a.statement that the failure
to file. the petition pmvntied for in: thls subsectmn shaii preclude the opportumiy to cross examine.

i ﬁR 2; 09 Changes in time or. place of hearing, adjaummantsa fa;iures to appear (1) _
CHANGES Requests for changes in the time m or piace of a: 5cheduied heanng wilk mag ba granted by

. £ £A requasi recewed after a: required néwspaper pubhcation or legal
:nofice; may be rescheduied oniy if the.person requesting the change bears the cost of republication of the
notice.and: ihe aﬂmmssiraiwe law judge deems the change appropnate under the circumstances '

gresented

(2} AL}JQL}RNMEN? The depaﬂment or the 3 admlmstraiwe law ;udgm may
adjourn.a heanng for. good cause shown, the. heanng to be reset or. reconvened at the discretion of the
departmentor the. haarng-axarmipe: adminisirative Jaw judg__' or at a time and ptace set by the department

-~ or the: beamg-axammec administrative law ;udge on the record of ihe haarmg przor to adjoumment

(3} FAILURE TO A{PPEAR {a) if an appf:cant for a permlt or izcense faﬂs to appear ata hearmg
followmg due notice, the department.or.the: heamguaxame&admmtstraiwe aw judge may dismiss the
application unless the applicant shows good cause for the failure to appear. if an appi:oant fails to submit
proof of publication and notice as required by statute, the department or the. . .
administrative law judge may dismiss the application and cancel the heanng

(b) arespondentinan enforcement proceedmg fai Is to appear the department or ihe ‘hearng
L BRBRAIRGF admxnzstratwe law judge shall iake iesézmony andissue, modify or: rescand the order as may be-
appropriate. : o T i -

{c) If a petitioner in a proceeding fails to appear, the department or. the heaHpg-sxaminer
-administrative law. judgw may d;smiss the petition uniess the petitznraer shows good cause for.the failure to
appear: . : . M .

SECTON-7. NR:2.095 is created to read:

NR 2. 095 Dec!aratory rulmg hearangs When a peimon for a dectaraiory ruimg is granisd under
s. 227.41, Stats., the hearing shall be conducted as a noncontested case. The declaratory ruling may be
based upon information presented at the hearing and other information available 1o the department to
asszsi in rendermg the deaiaratory ruhng .

SECTION 8. NR 2.10 is amended to %éad o

- NR 2.10 Witnesses and subpoenas.in contested cases. The department, e the hsanng:
exarmines administrative law judge; on the judge’s own motion or at the request of a party, or any attorney
of record for a.party in a contested case hearing may issue subpoenas to compel the aftendance of
witnesses at contested case hearings or discovery proceedings under s. NR 2,11, A subpoena requzrzng
the production of materat documents may be issued if the person reguesting sush issuing the subpoena
specifies the documents to be presented by the subpoenzed witness, Sections 814,67, 885.06 and




885.07, Stats.; shall govern the payment of witness fees and expenses. For good cause shown, the
administrative law judge may issue orders to protect persons or parties from arinoyance, embarrassment,
oppression or undue burden, as provided in s, 804.01 (3, Stats.

SECTION 9. NR 2.105 is repealed.

SECTION 10. NR 2.11{title) is amended to read:’

e NRZ’I ft._-fﬁl_ﬂes’é'l_?\?é'_tiq-n_b'f_ testiime’ny'a{_!d"dis'c_pyery of -'eVi;jgn_c‘e in cqntesied' case hearings.

SECT ION 11 NR 2. 11 is renumberecé NR 2 11(1} and as renumbered as amended to read

NR 2.11(1){tite) Discovrzm IN CLASS 2 PROCEEDINGS. The deparﬁment or.any party in asentested
sas-a-heamg class 2 proceeding ray obtain, grehearmg d:scevery and preserve festimony-as provided by
under ch. 804, Stats. For. good cause, the 2= - administrative law judge may allow a shorter
or Eonger time for' discovery or preserving tesitmony than is allowed by-ch. 804, Stats. For. good cause
shown, the beatng-exarminer agministrative law judge may issue orders to pmtect persons or parties from
annoyance, embarrassment, oppression orundue burden, as provided-in s. '804.01(3), Stats. The

heaﬂng-exasm admmﬁstratzve law judge may aés-mssue orders to compe discovery. Discovery-and-

SECTION 12. NR 2, 11(2) and (3) are created to read

NR 2.11(2) DISCOVERY IN CLASS 1 AND 3 PROCEEDINGS. For good cause shown, the department or
the administrative law judge may allow prehearing discovery and the preservation of ‘evidence in any
class 1 proceeding or class 3 proceeding as provided under ch. 804, Stats. Any order allowing discovery
. or the preservation of evidence may include any reasenable fimitations ‘on the scope and extent of

.d;scovery as the depariment or the administrative Jaw judge deems approprtaie under the circumstances.
“inclass 1 proceedings and class 3 proceed:ngs ‘the taking and preservation of evidence shall be
permitted with respect to a wilness in any of the following:

{a) Who is bevond reach ofa subpoena for the hea;’mg
{b} th is ai:;out to gc out mf the siate not miendtng fo re’sum m tlme for the hearmg

(c} Who is 50 szck anﬁrm or ag}ed as to. make it probabsie that me w;tness with not be abie ta attend
the hearing.

(d) Who is a member of the legislature, if any committee of the same or the house of wh:ch the
witness is 'a member is in session, provided the withess waives his or her privilege.

(3¥ COMPLETEON OF DISCOVERY. In all contested cases, all d:scovery shali'be ccmpleted atleast?7
days pnor fo the date on which the hearing is' scheduled to begm untess otharwsse agreed by i‘he parties
or ordered by the department of the administrative faw judge: '

SECTION 13. NR 2.115 is created to read:

NR 2.115 Alternative dispute resolution. (1 ) ALTERNATIVE SETTLEMENT RECOMMENDED. The
administrative law judge dr the department may, with or without a motion’ havmg been filed, upon
determining that an action or proceeding is an appropriate one in which to consider a settlement
alternative, recommend that the parties select a settlerment alternative under s. 802.12, Stats., as a



means to attempt settlement.: Unless all parties consent, the pursuit of settlement alternatives may not
delay the setting.of the hearing date or other matters addressed in any scheduling order or conference.

(2) ADmissIBILITY. Except for biﬁ'd'ih'g arbitration, all #etﬁement alternatives are c'omprom‘téé
negotiations for purposes of s. 904.08, Stats., and mediation for purposes of s. 904.085, Stats., and are
not admissible in contestéd case hearings conducted under this chapter.. - .

SECTION 4. NR 2.12(title), (1) and {2) are amended to read:

e NR.2,12 (title) Informal conferences, prehearing conferences and motions. (1) CALLAND
PURPOSE. The depaftmént or the hesrrg-examiner administrative law judge may call an informal
conference or prehearing conference at-any time prior to or during the course of a hearing, and may
require the attendance of all persons who are or.wish to be certified-as parties to the proceeding, under s.
NR 2.08. The purposes of susch the conferences shall-insefaras-applicable-be to consider, insofar as
capplicabler s et L e L .

_{b) Amendments to the pleadings; . -
(). Admissibility of evidencer,

(d) The possibility of obtaining admissions or stipulations of fact and of documents which will
avoid unnecessary proof; . .

{e} The identification of witnesses and limitation of the number of witnesses; .

" (f). The identification of all parties to the proceedingrand .

: Ag). Sash-et-h-s: The scope and cohdi'x;:{_of p%e_ﬁe_a’ring diécqyery.

" (h) The exchange of exhibits by all parties prior to the hearing.

{1} Filing of prehearing motions.

(i) .Other matters as may aid in the &ispééiﬁ:c;n of the matter.

{2) RECORDING STIPULATIONS. The hearing-examinermay administrative law judge shall record
. any stipulations made at sush-informal-conterences the conference, which the judge intends shall bind
the parties therets in the proceedings. ' ' :

SECTION 15. NR 2.12(3) is renumbered NR 2.12(4) and, as renumbered, is amended to read:

~ NR.2.12(4) DECISION ON BRIEFS. If an informal conference is held and the parties agree that there
is no material dispute of fact raised by the pleadings, the hearing-examiner administrative law judge or

department may cancel the hearing and may decide the matter on the basis of briefs submitted by the
parties. '

SECTION 16. NR 2.12{3) is created to read:

. NR2.12(3). PREHEARING MOTIONS. All motions, notices of motions, and any supporting papers
which can reasonably be made prior to the hearing shall be served upon all parties and filed with the
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. The 'k

administrative law judge at least 7 days priorto'the date on which the hearing is scheduled to begin, -
ui__ales_s o_th_em_é__se_ o__rd_ered_ ._by the deparimen_t o_r_ t_he_ administra_tive iaw ju_dge.

’ $ECTI{}N 1”? NR 2 ’%3(‘@ and {3){tatte) are amended to read

NR 2 13{1} F‘RGCEI)URE “I“he earing-ox admamstratwe iaw Judge shaiE open the hearmg
and’ make a cancase staiemem ofits’ sc:ope and purposes ‘Appearances shall be entered on the record.

- & administrative law ;udge then shall state the'issiies in the proceed;ngs Thereafter,
parites may make m@&m&w pening statements. Persons who are not ideéntified as partiesby the
department or the administrative law judge at-any prehearing conference for which notice was provaded
under s, NR 2.08(5) may participate in the contested case hearing but may not examine or'cross examine
witnesses at the'hearing unless gtherwise ordered by the department or the administrative law judge.

NR 2 13(3)(101;’0 ) Uniess etherwase ordered by the admm;stratave iaw ;udge

SECTION 19. NR 2.1 3{3)-{33) is amended to read:

NR 2.13(3)(b) . - _ e RO RGO
proceedings whers in whsch a person has beeﬂ granted a rewew hearmg under 5. 227 42 283 63 or

285.81, Stats., or where in which | personé have filed a complaint under 5. 290.91, Stats., suehthose _
persans shaii proceed f rst thh the presentataon ‘of ewdence and shaii have the buz‘den of proof o

: -.5-_'_:8ECTEON 20 NR '

NR 2 ‘!3(3)(8) Notwﬁhstandmg par {b) ina de hovo pmceedmg uncier a statute ather thans.”
283.63,285.81 or 299.91 Stats., involving issuance of a license, permit or approval, the applicant for the
license; pefmst ar approv s 'ali'- roceed f rsi w:th the presentatlon of ev&dence and shail have the burden
of pmof : : = . ; '

{r:i) Inall ether'prm 'dmgs not 1dent|f§‘ar:i in'pars: (a) t6 {c) ihe adm;mstratwe Iaw judge shaﬂ
deiermane the order o_ -;ﬁmceedtng end wha hag the burden of proof. '

SECTiON 2‘! NR 2 §3{4) to (6) are amended o read:’
TNR2. 13(4} OFF RECORD. Proca@dmgs may be Gonducted off the record only when the heamg

' exammea: adm;mstrahve faw judge permits. if a discussion off the record is deemed pertmeni iay the
: admtmstratwe faw: Juﬁge ﬁhe judg__may summarzae tt on ihe record

(5) OBJECTiQNs TO Evzmzu{;ﬁ Any afgument before theaxame; admsmstratwe %aw ;udge on
cb;ectzons to receipt of evidence oron motions'to strike will be récorded and parties will be afforded the
op;}ortumiy to make an offer of proaf

{6 CONTEMPT. Comemptuous conductat'a hearmg sha& y be gmunds for exofusaen from the
'heamg or. such cther remedy 35 th@ admrnasiratwe iaw ;udge shaii emwse by aw.”
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SECTHON 22 NR.2. 135{2)(3) and {b}: and are amended to read

NR 2.135(2) PROCE{DURE (a) The presud:ng off cer will open the hearmg and make a conc;se
staternent of its scope and purposes. Appearances may:be entered on the racord Divisions-ofthe
. F Any person may
participate inany deparﬁment noncontested case heaﬁng Any persan desmng to paﬂsc:pate ina
department:noncontested case. heanng, whether-on.his‘or her own behalf or as an authorized agent or
attorney, shall-enter an:appearance in person by giving- his or her name and address the name and
-address of any person being represented..and the capacity.in whtch he orshe i is represenimg such the
pezson The hearmg may be recorded by use of an electrx:an *mc{)rdmg dewce ; .

{b) Persons entersng an appea ance may make statements, offer ewdence or ask cguestaons
concerning the matter being heard. Sueh-statements Statements need not be made under oath unless
required by the-department. Cmss—exammat:on of those who:speak is-not: permittad but-clarifying
questions of those who speak may be allowed by the pr&smi;rzg officer. The presiding officer shall
determine the order in-which people may speak, and may continue the hearing on-another date or limit
the length of the presentations if it appears there w; i nat be enough time for all whe wish io speak orif
ihe presentat:ens are unduEy repehtaous O R .

SECTION 23. NR 2.135(3) is.;z-egsea{ed,

SECTiON 24.. NR 2 135{5) is: amended

NR 24 135(5) APPLECAEIL!TY he eedures m thls sectmn govem aE§ noncontested c;ase
hearangs held by.the, deparimerat excep. rules hearings; which shall be conducted in accordance with s.
227.18, Stats. This section is applicable to heaﬂngs on enwonmentaf 1mpaci statements, unless it
confisct_s_ w_si:h_ ﬁn_e re_qmmments {_}_f s.NR 2.0850r ch. NR 150,

SECT ON 25 NR 2 14{2) and (4) to (7} are amendeci 10 read

e NR 2 14(2) ADMJSSJBIL}TY Emdence submttted at tﬁe tima of haarzng need not be iimzted to

matiers set forth in pieadmgs petaizons or applications. if variances of this nature occur, then the . :
pleadings, petitions or applications shall be considered amended by the record. The heamg—-axammr—
administrative lawjudge. may,-m-ms-d;ssmm grant such contmuances as.may-be necessary to give
other parties adequaie fime to prepare evidence. 10 rebut that mvotved an any mhvaraances

{4) PeTiTIONS. Petitions or wr;tteﬁ communications not admiss;bie as evidence may be ﬁied W|th
the hearing-examine: administrative law judge but will not be partof the record. .

- {5) EXHEB!TS -Parties affermg documentary exhibits or. prepared testimony.may be erdered

egu:red by the . - administrative law judg_m e to furmsh mpaes to all other parties in advance
of the hearings. and to prov;de sueh reasonable time as the b i administrative faw 5udge
may order to enable review of the prepared written testamcny and exhsbats U;mn compliance-thesewith,
sush written testimony and exhibits may be admitted in evidence as though givenorally, promdmg the
authors thereet! are gresent at the hearmg and available f::;r {:mssexaminaﬁon L

(B){title) ENVIRONMENTAL IMPACT STATEMENT. An envémnmenfai'ir'npa{:t staternent and all
comments received by the departiment.on it prior to the contested case hearing shall be received into the
record of the contested case hearing.under ss. 908.03.(6).and {8) and 227 45, Stats. The environmental
impact statement and comments réceived on it shalf be’ considered along with hearing testimony in
making a decision on the merits of the proposed action, and in making findings on compliance with s.

12



1.11, Stats. ”E”estsmony regarding the content of the envtmnmantat ;mpact statement or cross-examination
of persons responsible for specific portions of the envirorimental ifmpact staternent shall be allowed,
except as otherwise provided by law. No person may use an environmental impact statement or any
portion thereof as the exclusive means of meeting a burden of proof of any statutory requirements for an
approval, license or permit in a contested proceeding exce;)t upan stipuiaiion of ihe parties.

{7) ENVIRONMENTAL ASSESSMENT. An environmental assessment and al! comments received by
‘the department on it prior to the contested case hearing shall be received into the record of the contested
case hearing under ss, 908,03 (6) and (8) and 227.45, Stats, The’ enva_ronmeniai assessment and
comments received on it shall be considered along with hearing festimony i in-making a decision on the
merits of the proposed action, and in making fi indings. on compliance with s. 1.11,'Stats. Testimony _
regarding the content of the environmental assessmentor: crossexammah_' nof persons: resporssable for
specific portions of the environmental assessment shall be allowed, axcept as.otherwise provided by law.
No person may use an enwmnmentai assessment or any port;on thereof as the exclusive’ means of
meeting a ‘burden of proaf of any statutory requtremerzts for an a;)proval_, ltcense or permlt in a contested
-;)mceedang except upon stspulaieon of the partses o R S

SECT?ON 26 J\ER 2 15' and 2 155 are amended to read
: NR 2. 15 Close of hearmg (1) CLOS!NG AND' BRIEFS A heanng :n ‘a contesied case shali be
closed upon completion of the submission of all evidence and ‘expiration of the period fixed for filing of
briefs. If the time for filing briefs has expired and the brief of one or'micre pames is not filed within suek-
that time, the department or haarng-examiner administrative law judge may proceed to the determination

of the case. Extension of time to file briefs may be granted by the department or the hearing-examiner
admm;stratsve Iaw ;udge upon good cause shown _

“(2) ADDITIONAL EVIDENCE. If by szupuiat;on of the part;es, documentary evidence is. perm;ﬁed tobe

. submitted after the close cf testimony, the mccrd will be closed when sash-the documentary evsdence is

NR 2 1 55 Decxssons in contested cases {1)(1:1!& EXAW ADM!NIS’%’RATEVE LAW JUDGE
DECISION. The § of administrative law ;udge shaii prepare findings of fact, conclusions of
law anci ‘decision subsequené to each contested case heard Unless the department: petltions for ;udlctai

_review as provided in s. 227.46 (8), Stats, the decision s all be the fi nal-decision of the department, but
‘may be reviewed in the manner described i in's.NR'2.20. Evary decision shall mctude ﬁndmgs regardtng
compiiance with the requirements of . 1.11, Siats 1o the extent compﬁance wath s. 1171, Stats was at
issue in the contested case. SR

(2) SECRETARY DEGISION. (a) Notwithstanding sub. (1), the secretary, prior to hearing, may direct
that the record be certified to the secretary or secretary's designee for decision in accordance with the
provisions of 5. 22746 {3) (b} Stats w;thout an :ntervenmg demsxon by ‘the hea-mg—exam
adm:mstratwe law Judge .

" (b) Notw;thstaﬂd;ng sub (1} the secretary, prior to hearmg, may dzmct ihat the decssaon he made
in accordarace with the pmvzssons of $. 227 48 {2) or (4) Siats
__SECTEQN 2? NR 2. 155(3) ES createc; to reaé

NR 2. 155{3} PARTIES Pursuant to s. 227.47, Stats,, ‘the admemstratwe law ;udge under suib. (1),

or the secretary or secretary’s designiee under sub. (2), shall include in the decision a list of the narmes
and addresses of all persons who appeared at the hearing and who are considered parties for purposes
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of review.under s. 227.53, Stats. This list may differ from the list of parties prepared under s. NR 2.08,
and shall be based on all of the following criteria: . :

. (a) Nature of agency proceeding. .

(b) Nature and effect of decision made.
o . . (G} Natureofpaﬁzeapatm 'Ey_:jthos:é inyt__jtved in th.e_gjroceedihg, indEuciing atten'da'hc'e at hearings
and presentation of oral or written staternents. . ' '

SECTION 28, NR 2.157 and 2.16 are amended toread: ... |

o NR'2.157 Decisions in noncontested cases. (1) DECISIONS WHEN AN ENVIRONMENTAL IMPACT
'STATEMENT OR ENVIRONMENTAL ASSESSMENT 1S COMPLETED.~Fhe: For any decision arising outof a
noncontested case hearing, the department may not commence, engage in, fund, approve, conditionally
approve or disapprove an action that has been the subject of a department prepared environmental
assessment or environmental impact statement until it has made a written findings of fact, conclusions of
iaw and decision on compliance with s. 1.11; Stats. The degision shall include findings on all of the -
following whisther: Ll b € incings on ail OLNe

. {a) The department has considered the environmental impact statement or environmental
assessment and comments received on it; . - : : '

" (b) The department has complied with the requirements of ch. NR 150 and s. 1.11, Stats.-and

(¢) Consistent with social, economic and other essential considerations, the departmenthas
_adopted all practical means.within its authority to avoid or minimize environmental harm, or if not, why.

' (2) OTHER DECISEONS 'fﬁé;::’(}_épaﬁ%ﬁeht shall include a finding reg'afﬁ'ihéscomﬁii'anté with s,
- 1.11, Stats,, and.ch. NR 150 in a_ii___wr_i;_t’e’n_d'eci_sion_s, for which a noncontested ca_s'e hearing has been

held..

_&R"z.fif _'6"_R:éopel_)§_hg hearings. _W_h:en-a.heaajing ina _c_i__}n'tested case lS _ciésed;: no further
evidence shall may be received, except by order of the department or the haspng-axamines

administrative faw.judge reopening a closed contested case for the taking of further evidence upon
application.of a party showing to.the department’s or the hearing-examiners administrative law judge's
satisfaction that the evidence is newly discovered or.was not available at the time of the hearing and that

the evidence is necessary for a just disposition of the case. .

SECTION 28. NR2.17 (1) and (3) are amended to read:

NR.2.17(1). METHOD AND.COPIES. . Hearings shall be recorded either stenographically or
electronically. A typed transcript shall be made when deemed necessary by the department or the
boearag-examiners administrative law judge. If a transcript is made by the department or the division of
_hearings and appeals, copies shall be furnished to all persons upon request and payment of a reasonable
fee. as determined by the department or the division of hearings and appeals. If no transcript is deemed
necessary by the department or the hearing-examiner administrative law judge and a party requests that
one be prepared, that party shall be responsible for all costs of transcript preparation. If severai parties
request transcripts, the department may divide the costs of transcription equally among the parties. In lieu
of a transcript the department or the division of hearings and appeals may provide any person requesting
a transcript.with-a copy of the tape recording of the hearing upon payment of a reasonable fee. All
requests for franscripts shall be made in writing and sent to the hearing-examiner administrative law judge
who presided at the hearing. . ' _ . o o
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. {3) CORRECTIONS. Any party, within 7 days of the date of mailing of the transcript, may file with

" the hearng-exariner administrative law judge a notice in writing of ‘any claimed error therein, and shall
mail a copy of such notice to each party of record. Other parties may contest any claimed error within 12
days of the date of the mailing of the transcript by so notifying the hoaring-axaminer administrative law
judge and other parties of record. All parties will be advised by the heating-axamiser administrative law
judge of any authorized corrections to the record.

SECTION 30. NR 2.18 is amended to read:

NR 2.18 Briefs. (1) TIME FORBRIEES. In contested cases, parties shall indicate on the record
after the close of testimony at the hearing whether they desire to file briefs. The hsamg-axamw
administrative iaw judge ‘may establish a schedule for the filing of briefs. The party or parties having the
burden of proof shall file the F rst bnef Other parties may then file response briefs, which may be replied

o0.'In the alternative, the hearing-e admlmstratlve law judge may dtrect that brlefs of all part:es be
f:ied s:muitaneous}y ' :

_ (2) NUMBER Five-copies Unless oiherwuse provided for by the adm:mstratwe law ;udge one co;)y: _
of all br;efs shall be fi ied wath the dop .

_ 'showmg when and upon whom cop;es have been served. Briefs which contain a summary of ﬂv;dence or .

- facts relied upan shail ;nclude reference to specific pages-gort;ons of the record containing sush-the o
ewdem:e

(3) EFFECT OF EARLY FILING. The filing of briefs inless time than allowed shall does not change
-the_ due ciaie:-;_ f_{_)__;éhe_ r_em_ainsr_;_g bﬁefs__ _

'-‘;“'SECTio 3_1 NRE 19(4) (5){a) (b} (c:)(antro) (d) and (e) and (s) to (8) are amended io reacl

__ TNR2. 19(4) A{B{)ITIONAL INFORMATION. 'Within 24 30 days of the rece:pt of a-s«empiate an
app icataon .the departmem shall'mail to the appiacani a listatwritten i &set of questions; the-
" r'a:d_etemma’aon under thzs set:tten Ef an extensmn has not been -

' Th&z ras;mnses to ihe m&emga%anes gaest:cm shaEI be treated as
. _ aquest for such ireatment from the applicant accompanies the responses, and if the
:':apphcant demonsirates that ihe responses are entaﬂed io conﬁcienilal treatment unﬁer thts sectmn '

(5)(&{!&} W DECISK}N (a) thhm 3060 60 days of receipt of a compiete apptzcation N
RGe h-iRterFoga s-have-been-waived; or within 30.60 days of receipt by the department of
ihe mformation reqvested in the.«me;mgatemsquesﬁons asked pursuant to sub. (4), the department
shall issue a written. p&gimma;yn dacas;on on the request for confi denha%ety The p:ahmna&y&decfsmﬁ shaii
ancluée aii of the fotlovwng o

1. A f némg which tdent;f‘ tes the type of ;nformat ion sought to be asmgned confidential status -and-

2. A determmatmrl of whether the depariment has the authenty to aompe! submeitat of ihe
rnfermamﬁrand

If sk the authority exists, a determination of whether the department 1s authorazeé by Iaw to
asszgn conﬁdentsal status to the type af mformation ai :ssueramt '

4. The ciec:tszon o deny orto gfani the request in whole or in part.
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(b) A p;ebmma«:y dectsxan to ass;gﬂ conf dentaal staius mast—sha!i be made pursuant to one of the
foiiow&ng _ . R e : R S

.:_ETSecaon '235:?0 Stats.rer, -
2. 'Section 289.0-9, Stats.rgx:

3. Section 291.15, 'St_a;s.re;

. 4. Section 20347, Stats.me6 .. .. .

6. Upan a 1‘" ndmg cans;stent waih the ruEmg in Stafe ex rel Yeumans V. Owens {4985.)- 28 Wss
Ed 672 that canfxdentlaﬁ treatment of the: mformatzm isin the pubEic snteresi;«aﬁn

| (c){:niro) A _ Youmans shali aisc

'mc%ude answers to the foii_cw_ g quesﬁon '

(d) The defi nltion of ”Erade sec.ret" ins. 943-.295-(3} 3:; Qﬂm Stats is adc}pted to apply to
determinations made pursuant to s, 283.55, Slats...

(e) A preliminary decision to approve the request in wtgcte or in part shalt be published by the -
department as a:class 1 notice inthe official state newspaper, and such other notice as the department
deems appropriate shall. be, provsded The: appi:cant or.any interested member of the public may obtain.an
adjudicatory hearing on the: s« decision to grant the request in‘'whole or in part by petitioning the
department. for such a heanng w;thm 10 ciays cf pubi;camn of the nottce if the p&eﬁmmawdems;on is to

depafimen& chall plicant grants a requesi under s. 227 42, Stats., for a
contested case hear;ng Qn i:he dec{s;{)n o graﬂt or deny confi dential status, the depariment and any elthor
interested party may appear and present evidence or testimony ‘supporting is’ position: A class 1 notice of
the hearing shall be published by the degaﬁmant inthe off‘ cial siate newspaper anci sueh-other notice as
the departmeni deems appmpnate shaii be: Qrowded o _

. (b) The hearmg shaﬂ be befam a heam-g—e;mm; an admmtstratwe iaw ;udgm e and testimony
shaii be under oath and subject to cross-examination. The burden of establishing the confidential status
shall be with the appiicant who ssughi confidential status for the information which is- the subject of the

Lhearing.

{c} The bearing-exariner administrative law judge shall exercise discrefion to determine which
individuals:may have access. to.information alieged to be confidential and shall exercise the authority
provided by law to impose protective measures and conditions for inspection necessary to safeguarci
confzdentlaéity of the information during and after the hearing.

(?){t:ﬁe} E-M& GEECESION FOLLOWiNG HEAR%NG haasing-is- e6tad-withi i
; * 5 a-if a heanng is mquesta&hefd the dects:on of the
hamg.-axaxm admm stratzve §aw ;udge sha i be the final decxsion of the department-but-may-be-
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0. The decision of the headng-examiner administrative

law judge Shall b in writing, shallinclude findings of faict and conclusions of law, and shall be provided to

all parties to the hearing.

(8) INTERIM CONFIDENTIAL STATUS. No-infornatien- Information for which confidential status was
sted shall has been requested shall be ke 1 confidential by the department while it makesits -
decision Gﬂ_.dar-tinisset:ti'oﬁ;._ihfcrmaiidn for-which confidential siatis has been denied may not be open to

 public serutiny untit 40 days after issuance of the final-dociek 7 denial. 1t the denial is appealed, the
‘information may notbeopen tor ublic scrutiny untif 40 days after completion of all 3] eals, Additional
nformation Supplied by the applicant fo support the request for confidentiality shall be treated as
confidential if the applicant s6 requests and the a licant demonstrates that the additional information is

P roAanE

B

:)_{-z_a")":i.s--fé’é;ufﬁ:b_éréd" \ 21 95{2--;)'}511&1_, as rgﬁ'qﬁiéergq_, is amended to read: |

SECTION 33, NR2.195(2

at Department are au

T UNR21952)E) ihorized to answer quéstions withir their

competency, whether these are asked by the public or by representatives of the news riiedia. Employees,

ia-tusr, are responsible for the factual accuracy of the information they provide: Requests to inspect
department records shall be referred to the custodian of the records. . .

NR 2. In cases where the distrch-asea- regional or bureau directors are ¢
nterest in withholding inspection outweighs the public interest in permitting it, the file or requested -
d to the secretary, deputy secretary or division administrator for review with

' p'ubi'i'c i
information sha

the bureau of ¢

- {4) Diskict-atea Reg wnaiand bxj'zt@%_éiu .dir:éétcrs_':_argﬁ_iﬁ_e;’is_igri’aied as custodians of their respective
department distriet-area regional and central office records and files and are delegated the responsibility
for them as well as the authority 1o provide copies or inspection as provided herein.

 (5)(a) Requests for copies of records and files shall be complied with unless the records fall
within the categories in sub. (2) (b). The requestor shali pay the copying charge for 10 or more pages. For
9 or less fewer pages, there shall be no charge. Copies shalibe provided 1o thé requestor as'soon as’
possible. .

(b) When a request requires a large amount of copy work, the requestershall.make department
may require an advance payment of the copying charge and bé shall iformed inform the person
requesting the copy work that there will be an approximate processing period of 2 weeks. Unusually large
requests may take ionger than 2'weaks. When the copying work takes 3 or more hours, the person
requesting the records shall pay the department an amount equivalent to the salary, @ncluding fringe
benefits} , of the person doing the copying work; prorated for the amount of fime the work takes. The
person requesting the records may pay the charge for the employee’s salary after the work is completed.
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-{6)}a} All ormal meetings of sate-agencias-and governmental bodies, including advisory

councils, will be open to the communication media and to the public, except where the matters under
discussion fall in the categories listed in s. 19.85, Stats.

SECTION 36, NR 2.20 is amended to read:

. NR2.20 Review of contested case decision. {1) FILING. Any party to a contested ¢ase who is
adye_r:éely,affeg:ted:by a final decision rendered after a contested case heating on the matter may, within
20 days after enty issuance of the decision, file a written petition for review by the secretary or the
secretary’s designee. The petition shall specify in.detail the grounds for. the review, the relief which
petitioner seeks and citation to supporting authorities which petitioner feels-believes aids petitioner's case.
The secretary may not delegate the review to anyone who has had prior involvement in either the hearing
or decision-making process. ' ' ' S

{2) SERVICE. The petition for review under this section shall be served e

oithar-porsonatiy-or-bi
i on the secretarythe-hearing-examines as provided for in s. NR 2.03.

Copies of the petition for review shall be served by regular mail upon the administrative law judge and
upon all parties to the action.

"'( _'}:EﬁéCESION. Within 14 days of the receipt of the petition, the secretary shall decide whether or
not to grant the requested review. If the secretary decides to grant the review, the secretary may order
the filing of briefs, presentation of oral argument, or a rehearing of all or part of the evidence presented at

the original public hearing, {or any combination thereof).

(4) APPEAL. A petition for review pursuant to this section shall is not be a prerequisite for appeal
or review under ss, 227.52 to 227.53, Stats.

(5){title) SUSPENSION OF GRDERS DECISIONS. The fiting of a petition for review under this section
does not suspend or delay the effective date of ar-erder a decision, and the erder decision shall take
effect on the date of the erder decision unless another date is set by the department or the hearing.
sxaminer administrative law judge, and shall continue in effect unless provisions of the esderdecision are
specifically suspended or delayed by the secretary in writing. Petition for suspension of the effective date
of @a-6xdar a decision shall be clearly specified in the petition for review under this section.

(8) EFFECT ON JUDIGIAL REVIEW. An action pending under this section may does not in any manner
affect or extend the time limits for filing actions in circuit court for review under ss. 327 .52 and 227.53,
"Stats.

The foregoing rules were'qp'prove_d and 'adopt'e_d by the State of Wiscansin Natural Resources
Board on August 14, 2002 and June 23, 2004, '

The rules shall take effect on the first day of the month following publication in the Wisconsin
administrative register as provided in s. 227.22(2)(intro.), Stats. _

bated at Madison, Wisconsin

STATE OF WISCONSIN |
DEPARTMENT OF NATURAL RESOURCES

By

Scott Hassett, Secretary
{SEAL)
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